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Trade Licensing & Reform of the Trade Act1


Introduction

The issue of business regulations (and deregulation) and their impact on economic development and growth has taken an increasingly high profile in development discussions in recent years. This reflects the success of high profile and data-rich exercises such as the World Bank's annual Doing Business assessment, as well as research and analysis that clearly demonstrates the impact of regulation on growth. Hence the need for regulation to become "smart", so that it brings about genuine public interest benefits without unduly restricting business development.

Botswana's policy framework reflects, to a certain extent, an understanding of the need to deregulate and prevent an excessive regulatory burden from hindering business development, economic diversification and employment creation. But this tends to operate much more at a high level of principle than actual implementation. In practice, many aspects of the regulatory framework are outdated, badly designed and inconsistent with international best practice. There is convincing evidence that regulations are an impediment to growth, and even when reforms are undertaken, they can worsen the situation even when ostensibly designed to help business. This partly reflects a reluctance to “let go” by regulators, a regulatory mindset combined with a lack of understanding of the needs of business, as well as a lack of capacity to undertake regulatory impact assessments.

This note considers some of the general issues associated with business regulation and the need for reform, and provides a detailed assessment of the business licensing components of the Trade Act.

International Experience

The introduction of the World Bank Doing Business (WBDB) indicators has enabled international comparisons of how business regulations help or hinder business performance. The WBDB indicators, which were introduced in 2004, now cover 183 countries, and assess ten regulatory areas: starting a business, dealing with construction permits, employing workers, registering property, getting credit, protecting investors, paying taxes, trading across borders, enforcing contracts, and closing a business. Given that the data cover a period of time and many countries, it is feasible to assess the impact of country performance on the WBDB measures on economic growth.



1 Prepared by Keith Jefferis, Econsult Botswana (Pty) Ltd. (see last page)
The results of one major study2 show that "government regulation of business is an important determinant of growth", and that the relationship between more business friendly regulations and higher growth rates is consistently significant and large. For instance, improving from the worst (first) to the best (fourth) quartile of business regulations implies a 2.3 percentage point increase in average annual growth. Not only that, but the impact of improving business regulations is greater than the impact of improving education. The study concludes that "countries should put priority on reforming their business regulations when designing growth policies".

Botswana's performance on the WBDB indicators is reasonably good, with an overall ranking of 45 (out of 183 countries) in 2010, although the ranking dropped from, 39 in 2009. However, the performance varies across the ten regulatory areas, as follows:

Figure 1: Botswana "Doing Business" Rankings, 2010
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The poor performance on "starting a business" is a particular concern. As NDP 10 (para 5.94) notes, "There are 10 procedures, taking 61 days, to start a business. This compares with 34 days in Kenya, 6 days in Mauritius, 26 days in Mozambique, 66 days in Namibia, and 22 days in South Africa. In best practice economies (New Zealand and Denmark), there is only 1 procedure, taking on average a day to complete. There is an urgent need, therefore, to reduce the number of procedures, and make them simpler,"

In another important assessment, the World Economic Forum (WEF) publishes the annual Global Competitiveness Report, which ranks 139 countries on 12 different aspects of competitiveness. In 2010, Botswana's ranking fell from 66 to 76, following a drop from 56 to 66 in the previous year.



2 Djankov, S, C McLiesh & R Ramalho (2006), Regulation and Growth, World Bank
Figure 2: Global Competitiveness Report 2010 Ranking

While these results do not suggest that Botswana's business climate is particularly bad by global standards, they do suggest that there is considerable room for improvement. The GCR results in particular show that there is a danger of being left behind as other countries improve their business environment - in other words, standing still is not an option.
Deregulation and Reform Policies

Government policy is, in principle, committed to deregulation and reform of the business environment. National Development Plan 10 states that "a major effort will be made during NDP 10 to reduce the constraints on investment, and for this to show up in the widely published international indices, in order to sustain private sector growth even further" (para 103). NDP 10 also notes that there is an urgent need to reduce the number of procedures to start a business, and make them simpler.

The Botswana Excellence Strategy makes similar undertakings. There is - a commitment to "Implementing a programme of accelerated, comprehensive deregulation, [without which] other measures will not generate the desired results" (p.13). Furthermore, "Government accepts that the business licensing and regimes also have to be dynamically adjusted over time, in order to optimise the attractiveness of the business location in Botswana. This adjustment will be initiated by the introduction of a system that features indefinitely valid licences" (p.20). The Government also committed to introducing "more business friendly regulations, rules and public service" and that "the regimen of laws and practices will be aligned with world class standards" (pg.35). 
These general commitments are welcome, and provide a useful reference point. . However, they do not themselves provide specific objectives or an agenda for action, nor do they provide a framework for ensuring that deregulation is actively pursued, or that de facto policy implementation does not move in the opposite direction. Compare this with the deregulation programme drawn up Mauritius in 2006, which had specific targets and actions (see Box 1).

The major regulatory constraints affecting business in Botswana are as follows:

(i)
Business start-up, registration and licensing procedures

(ii)
Immigration and work permits

(iii)
Land availability and zoning regulations

(iv)
Trade restrictions, such as import bans

(v)
A variety of sector-specific regulations, such as those affecting air travel
The rest of this paper focuses on business licensing issues, not because they are necessarily the biggest constraint to doing business, but they are an important constraint and one that affects a large number of businesses. They are also a constraint that is reasonably easy to deal with, and on which there is a great deal of international evidence both on the impact of deregulation and reform procedures that can be followed.

International Best Practice on Licensing

By business licensing we mean the process of obtaining prior (ex ante) approval for a firm's core business activity. Licensing is widespread and operates in a variety of different ways, with a variety of different justifications. There is both good and bad business licensing; "bad" business licensing simply provides bureaucratic hurdles to starting a business (and raises entry' costs), whereas "good" business licensing is based on legitimate regulatory purposes. The SME Department of the World Bank identifies the following principles for "good" business licensing3.

1. Licenses should fulfil legitimate regulatory purposes. There are only two appropriate rationales for licensing - to safeguard the public interest and to manage limited natural resources.
Safeguarding the public interest has various dimensions, including:
a) Public health and safety (e,g., foodstuffs, liquor, gambling)
b) Environmental protection (natural environment)

c) National security (dangerous materials, weapons, energy infrastructure)
d) Managing limited resources (e.g. minerals, limited telecoms bandwidth)

2. Inappropriate motivations for licensing include:


3 Business Licensing Reform: A Toolkit for Development Practitioners, Small and Medium Enterprise Department, World Bank, November 2006
· Limiting competition
· Generating revenue

These two objectives are more appropriately addressed through competition and tax policies.

The above principles have two important implications:

Licensing should not attempt. to regulate all business activities, ie. there is no legitimate rationale for requiring business to have a license just to do business ­ it has to be based on a legitimate regulatory purpose. In the absence of such a public interest or resource management rationale, licensing should not be used to limit the establishment of new businesses or to limit  entry into an industry.

Any fees charged should be sufficient to cover administrative costs, but not to generate surplus revenues for central or local governments
There .are also a number of characteristics of "good" licensing laws that have been identified:
(i) Licensing should be underpinned by legislation. The licensing law/regulations should:

a. layout the reasons/rationale for licensing;

b. specify the activities that are regulated / require licenses, and provide a "positive list" of regulated activities (i.e. any activity that is not on the list does not need to be licensed);
c. clearly specify the qualification criteria for obtaining a license, including the exact documents that roust be submitted;

d. specify the appeals process.
(ii) The licensing process should:

a. be objective (based on dearly specified criteria), not subjective (based on the judgment of individuals or committees);
b. impose maximum time limits for decisions on license applications to be made (and if the limit is exceeded, the license is automatically granted, i.e., silence Is consent)
c. substite ex-post inspections for ex-ante approvals as far as possible, i.e. minimize the number of permissions required prior to start-up, with regulatory approvals moved to after start-up where doing so does not compromise the public interest.
(iii) Licenses should:
a. as far as possible,. be valid nationally (rather than limited to particular jurisdictions);
b. be valid indefinitely;
c. not be justified on the basis of collecting information, which can be achieved through a simple registration process.

Licensing in Botswana

A variety of business activities in Botswana need licensing. These include banking, non-bank financial services, transportation, medical services, mining, energy provision, and selling alcohol. In most cases these licensing processes can clearly be justified on public interest grounds, such as ensuring that the operator of the business (e.g. a medical doctor) has sufficient competence to ensure public safety, or to protect the public against rogue banks, or to manage limited mineral resources. Many of the license requirements are consistent with international practice. However, two categories of license in particular - Industrial Licenses and Trade Licenses - are not.

The most generally applicable license in Botswana is the trade license, which is required under the 2008 Trade Act (Cap 43:02). Trade licensing was originally required under the Trade and Liquor Act, which specified a list of activities for which a license was required. These related mainly to retail and wholesale trade, and certain other service activities. Although there was no clearly stated rationale for trade licenses, it appears to have been mainly for the purpose of
regulating competition, and in particular for implementing the reservation of certain specified activities for citizens only.

The 2008 Trade Act introduced various changes to the trade licensing regime. The preamble states that it is "An Act to simplify trade licensing procedures; to empower a licensing committee in a council to issue trade licenses within the council area; to provide for comprehensive regulation of trade and for matters incidental thereto". This immediately indicates a lack of clarity of purpose, as the objective of "simplifying trade licensing procedures" conflicts with that of "comprehensive regulation of trade".

Amongst the most important changes introduced by the Trade Act were the extension of the scope of licensing requirements to all businesses4 through the introduction of a new category of "miscellaneous trade or business", rather than the previously specified list, and the decentralisation of the licensing process to local authorities (urban and district councils).

Although the Trade Act explicitly aimed to "simplify trade licensing procedures", the effect in practice has been exactly the opposite, and a wide range of practical difficulties have been encountered since 2008. The problems with the Trade Act and licensing system can be classified into three groups: conceptual problems; problems with licensing requirements and criteria; and problems resulting from decentralisation to councils.




4 All businesses not covered by other legislation.
Conceptual problems

Rationale: there is no clear rationale for licensing provided in the law or other public documents, and the need for a license is not based on any clearly­identified public interest reasons; the justification for requiring licenses appears to be simply the need to regulate and control, hence the extension of licensing requirements to all businesses rather than a specified group.

Purpose: the licensing process is used to enforce other laws (e.g. building regulations, collection of rates), which are nothing to do with licensing per se.

Inconsistency: trade licensing is inconsistent with industrial licensing - the latter, which applies to manufacturing enterprises, has an exemption for certain small and micro enterprises (SMEs), whereas under the Trade Act, all businesses need a license regardless of size.

Licensing as a tax: licensing is used to raise revenues, through the imposition of excessive fees.

Annual renewals: trade licenses have to be renewed annually, for no valid purpose, and again this is inconsistent with industrial licensing, where licenses are valid indefinitely. The annual renewal process is also a major source of problems, discussed further below.
Problems with licensing requirements and criteria

Some license requirements are laid down in the law. For instance, the Trade Act (Section 12) specifies some of the general principles affecting the issue of licenses. A license cannot be issued to someone who is less than 18 years of age, is insolvent, or has been convicted of an offence involving dishonesty in the previous two years. Furthermore a license is location-specific, and the business must be consistent with zoning, health regulations etc. The Trade Regulations also specify that license applications must be accompanied by proof of availability of business premises (lease agreement or title deed), details of the size of the premises, a Physical Planners report for zoning purposes, an Environmental Health report, as well as proof of identity for individuals and of incorporation for companies and copies of work and residence permits for non­citizens.

However, there are other criteria that are not laid down in the law. The Ministry of Trade and Industry website lists the following requirements5:



5 It appears that the information on the MTI website is out of date, as the requirement to publish Trade License applications in the Government Gazette no longer applies, and the list of activities requiring licenses does not include the "Miscellaneous" category. A letter to the author from MTI dated 9th March 2010 stated that "the MTI website is being updated", but seven months later, nothing had changed.

Keeping an official website up to date is important, not just for reasons of transparency, public service and legal compliance. Botswana suffers on the WBDB….
· Premises that are inspected and correctly zoned

· Lease agreement/title deed

· Copy of publication form Government Printer

· Certificate of incorporation, share certificates and form 2

· Valid Work and Residence permits for non-citizen operators

· Covering letter explaining how business is to be operated, also indicating the number of employees envisaged and the applicant's contact details

· Completion of an application form

· Letters from principals appointing applicant as Agent

· Manager's designate form

· Letter of recommendation from Water Affairs

· Company resolution appointing representative to the Licensing Authority meeting.

In practice, the' licensing process involves appearing before the local authority licensing. committee, and providing the CV for the proposed owner or manager of the business, which is subject to the approval of the licensing committee, although the criteria for granting such approval are unclear. Some licensing authorities also add other criteria, such as approval of building plans (even at the time of license renewal, when such plans have already been approved at the time of issuance of a license). Others will refuse to issue or renew a license if there are rate payments outstanding, even when these are the responsibility of the landlord and not the leaseholder/licensee6. Some criteria (e.g. the minimum size of premises for a distributor's license) are not laid down in the law (either in the Act or Regulations).
The licensing process entails many practical problems. A new business needs to sign a lease agreement and make associated advance payments - which can involve substantial financial commitments - even through a license application may be rejected; the nature of the licensing process therefore adds to the financial risk faced by new businesses.

There is also a "Catch 22" situation for foreign investors: the Trade Act clearly states that work and residence permits are required prior to a license being granted, but the immigration authorities refuse to issue such permits prior to a license being issued, which obviously acts as a barrier to foreign investment in the relevant areas.



….rankings for starting a business because of the inclusion of the time taken to advertise license applications in the Government Gazette, even though this is no longer a legal requirement. The fact that the official MTI website says that this is still required may be working to Botswana's disadvantage in the rankings.
6
This practice by local authorities is widespread, even though it is illegal. Section 89 of the Township Act specifically precludes a council from taking action against an occupier of a property even if the property owner has unpaid rates outstanding.

The granting of a license permits a business to trade in specified goods and services. However, many trading operations involve a range of goods and services that may go beyond the "core" activity. Some businesses have been penalized for selling "unauthorised" products, e.g. a hardware store fined for selling construction overalls and hard hats, because it was not licensed to sell clothes, and petrol filling stations fined for selling oil.
Problems arising from local licensing authorities
A large number of problems have arisen from the decentralisation of licensing to local authority licensing committees. These include:

Inconsistent requirements across councils: some licensing authorities introduce additional criteria for granting licenses (even though their right to do this is not supported in law), and there is no consistency in criteria across the country. Some local authorities interpret licensing criteria flexibly, while others take a narrow approach and appear to relish penalizing businesses for selling "unauthorized" products.

Council staff not trained, anti-business: there is a widespread perception that local authority licensing officials have little understanding of the needs of businesses, have inadequate or no training, and generally have an "anti­business" attitude that focuses on regulation and punishment rather than facilitating business activity (and economic growth, diversification and employment creation).

Requirement for applicant to appear in person before licensing committee: this appears to serve no valid purpose.

Lack of capacity: many councils do not have the capacity to evaluate and decide upon applications for new licenses or renewals within a reasonable time period. This appears to apply particularly to the need for environmental health approval, and is a particular problem for renewals. Businesses that have applied for renewals in good time find that no decision is made by the time the license expires, and in some cases this has led to businesses being closed, stock being confiscated and owners and staff being fined, through no fault of their own, and accusations of police harassment.

Licensing process is subjective, and perhaps politicized: the lack of clear criteria for granting licenses makes the process subjective and uncertain. There are also perceptions that vested interests on the licensing committees use the licensing process to prevent competition from new businesses. Because the license approval process is subjective, and the criteria uncertain, this provides an opportunity and incentive for corruption in the securing of licenses.

Councils exclude certain types of business models: by disallowing businesses that are based in residential areas, or in shared premises, or by imposing unrealistic minimum space requirements, licensing authorities are preventing certain types of businesses from operating.

Interaction with strict zoning rules: the Commerce Park area of Gaborone includes a wide range of businesses including light manufacturing, many types of service activities, wholesale distribution, and education. However, the area is zoned "light industrial". Service businesses applying for licenses have been told by South East District Council that "they cannot be licensed because the area is not zoned for commercial activity" and that "they should move" if they want a license.
The Need for Reform

The Trade Act and the associated licensing procedures therefore fall far short of international best practice. Trade licensing imposes unnecessary costs and risks on the private sector, and is a major barrier to the emergence of new business activities and the graduation of informal sector businesses to the formal sector. As presently structured and implemented, trade licensing is inconsistent with the broader national objectives of economic diversification, employment creation and economic growth. It needs urgent and extensive reform.

The key changes required to make the licensing process consistent with international best practice, and to support a dynamic SMME sector, are as follows:

(i) Clarify the rationale for licensing, in terms of legitimate public interest objectives, and acknowledge clearly that no license is required just to establish and operate a business. Revert to the default position that, except for specified activities, a business does not need a license.
(ii) The specification of activities requiring licenses should be based on established public interest criteria (public health, environmental issues, scarce resources, national security). The main licensing requirements under the Trade Act would relate to public health and safety (e.g. petrol filling stations, restaurants) and environmental impacts (e.g. vehicle repair workshops).

(iii) Exempt small and micro businesses from licensing requirements (as in industrial licensing).
(iv) Introduce a simple registration requirement for businesses that do not need licenses, for statistics and planning purposes. This should provide the authorities with information such as location, type of activity, number of employees etc.
(v) For activities that do require licenses, the criteria for obtaining a license should be transparent and clearly laid out in the law. Licensing authorities should be prohibited from introducing additional criteria. Licensing should be an objective, administrative, "tick-box" process - if a business fulfils all of the licensing criteria, the license is granted. Business licensing, where required, should be an across-the-counter process, rather like obtaining a driving licence or a passport. This will remove the subjective element of the licensing process, and will eliminate accusations of bias, and opportunities for corruption.
(vi) Abolish local authority licensing committees. With the licensing process objective and governed by clearly defined criteria, the licensing committees have no role to play. However, local authorities can still retain responsibility for issuing licenses, where they are required.
(vii) If licensing is used to administer reservation policy in a specified activity, then only one criterion should apply to getting a license - citizenship.
(viii) Prohibit local authorities from using the licensing process to enforce other laws, or to pre-empt valid commercial/business decisions.
(ix) Set license fees at a level sufficient to cover administrative costs only, and remove the requirement for payment of annual fees.
(x) Establish a maximum time limit for decisions to be reached on license applications (e.g. 30 days), and if a decision is not reached within this time period the license is automatically granted - i.e., "silence is consent".
(xi) Move as many requirements as possible (e.g. health & safety, environmental approvals, zoning compliance) to ex-post inspections rather than ex-ante approvals.
(xii) Remove the requirement for a lease agreement to be provided prior to obtaining a license.
(xiii) Remove the requirement for approval of the owner or manager of a business, except in cases where there is a public safety issue (e.g., a pharmacy, but most such cases are covered by other legislation). The appointment of the owner/manager is a purely commercial decision, and not the business of the government.
(xiv) Licenses should be indefinite, and not subject to annual renewal.

(xv) The prior work permit requirement for non-citizens to obtain business licenses should be removed.

As noted above, a Bill to reform the Trade Act has been drafted, and the MTI is to be commended for recognising the need for reform even though the Trade Act has only been in operation for two years. The proposed reforms of the Trade Act begin to address some of the issues noted above. In particular, it is proposed to make licenses indefinite and thereby remove the need for annual renewals. It is also proposed to remove the need for non-citizens to obtain work and residence permits prior to obtaining a license. These changes (relating to items (xiv) and (xv) above) will address two of the major complaints of the business community. The draft Bill also proposes to remove the list of activities that require licenses from the Act and move this to the Regulations, which are easier to amend. However, there is no commitment to reduce the scope of licensing requirements and restore the status quo ante whereby most businesses did not require licenses.
In order to undertake effective deregulation and dramatically improve the business environment, the draft Bill should be revised to address the remaining issues (i) to (xiii) above, in addition to the proposed amendments already in the Bill. This can be done as follows:

(a) at the same time as the Bill is presented to Parliament, prepare amended licensing regulations which shorten the list of regulated activities to include (i) activities reserved for citizens, and (ii) activities where. there is a clear public health or environmental issue to be addressed;
(b) amend the draft Bill to:
a. explicitly state that the Bill is intended to liberalise licensing and establish the principle that businesses do not need a license unless there is a clear public interest objective in requiring regulation;
b. exclude SMEs from licensing (e.g., in order to be consistent with the Industrial Development Act, those employing ten or less), unless in a reserved activity;
c. abolish licensing committees and hand over responsibility for issuing licences to local council licensing departments;

d. removing criteria relating to the licensee from the licensing requirements;
e. amend the licensing requirements to require satisfaction of ONLY (i) public health & safety or environmental concerns that require an activity to be licensed, or (ii) citizenship, if a sector is regulated through reservation policy;
f. require businesses that do not need a licence to register for statistical and planning purposes;
g. remove zoning and planning requirements from the criteria to be satisfied prior to a license being issued (which would oblige local authorities to conduct these assessments as ex-post inspections, as would be the case with. activities not requiring a license; this would also remove the requirement for the local authority to require lease agreements or title deeds, or building plans);
h. prohibit local authorities from using the licensing process for enforcing other laws, including the collection of rates;
i. establish a maximum time limit for the local authority to process a licence application (30 days), failing which the licence is automatically granted;

The liberalisation of trade licensing should be seen as being part of a broader process of de-regulation encompassing all other aspects of constraints to business and investment, under the auspices of a high-level deregulation committee.
Appendix: Compliance of Botswana Trade Licensing with International Best Practice.



Best practice
Botswana practice


Licensing based on law
Compliant


Rationale for licensing laid out in law
Not compliant



Law fully specifies licence requirements
Not compliant



Law specifies regulated activities
Compliant


Law specifies appeals process
Compliant



Licensing criteria are objective, not subjective
Not compliant



Licensing should not be used to enforce other laws
Not compliant



Licensing should not be used to raise revenues
Not compliant



Licensed activities based on identified public interest criteria
Not compliant



Positive list: default = no licence
Not compliant



Licences valid nationally
Not compliant



Commit to max-time period for decision
Not compliant



Minimise ex-ante approvals, shift to ex-post inspections
Not compliant
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Box 1: Examples of Licensing and Regulatory Reform


India has long has a reputation as a highly regulated country, under the so­called "License Raj", which was severely restricting growth potential. A widespread economic reform programme has been undertaken since 1991, under which the licensing regime was reformed dramatically and swiftly. Industrial licensing, which had previously been required for virtually any activity, was abolished for all industries, apart from a few specified industries for reasons of health, safety or environmental protection. The list of specified industries was eventually restricted to just five industries: arms, ammunition, explosives, and defence equipment; atomic substances; narcotics and hazardous chemicals; alcoholic drink production; and tobacco products.


Mauritius requested the Foreign Investment Advisory Service (FIAS) of the World Bank to draw up a comprehensive reform programme aimed at improving its business environment The proposed reforms entailed the following: .


Abolition of general trade licences and clearances from health department etc. 


Establishment of one-stop-shop for business entry, whereby business registry informs tax authority, municipality etc. about new businesses.


Relaxation and simplification of zoning requirements, and pre-operation zoning approval changed to post-registration inspections.


Streamlining and simplification of immigration procedures for investors and employees.


Rationalisation of investment incentive regime.





Box 2: Trade Licensing in the media


"Fines cripple Pep Stores, BOCCIM complains" (Mmegi, 28.5.10).


Under the new Act, Pep Stores has a "chain store" license that restricts it to selling clothes only. Traditionally, however, Pep sells a range of goods including cutlery, blankets, sweets, airtime etc. The store has been subject to "endless fines" for selling items that are outside the scope of its license.


"Traders allege police harassment" (Mmegi, 27.8.10)


Traders in Molepolole recount how, following delays in processing license renewals by Kweneng District Council, they had been accused of trading without a valid license. As a result, police had closed their businesses, confiscated their stock and levied on the spot fines.


"Carwash trade crashes under new law" (Mmegi, 10.9.10)


42 informal car wash operations in Gaborone have been closed by the City Council by-law enforcement officials for operating without licenses. Concerns were expressed that, because of the loss of jobs, this would push unemployed youngsters towards crime.








Box 3: The "Miscellaneous" licensing category


The introduction of the "Miscellaneous" licensing category was one of the major changes in the 2008 Trade Act as compared to the old Trade & Liquor Act In principle, this extends the need to obtain a license to all businesses - thereby vastly extending the scope of the licensing regime, and contradicting other official commitments to deregulate and reduce the burden of licensing.


There is, however, some disagreement over the interpretation of the miscellaneous category. The Act defines a "miscellaneous trade or business" as a trade or business dealing in goods that cannot be categorised under any other licence in this Act" (emphasis added). This would appear to exclude businesses dealing in services. However, MTI licensing officials insist that services are included, because trade is defined as "to carry on the business of selling goods or services". Nevertheless, a different senior MTI official admitted that this had not been the intention of the Act, and that the aim had been to target "miscellaneous retailers", not businesses in general. Clearly this is a grey area, which could only be settled through a legal challenge.


The implementation of the "miscellaneous" licensing category has also given rise to a number of practical problems. The Act states that a miscellaneous license can only be issued with the approval of the Minister (as opposed to the local authority licensing committees, in the case of all other licenses under the Trade Act). Given the potentially large number of miscellaneous licenses, this constitutes a bureaucratic bottleneck as well as an unnecessary escalation of work for the Minister. Furthermore, the licensing authorities who carry out the initial assessment of miscellaneous license applications are struggling to find criteria against which to assess applications, which is a problem given the very wide range of activities covered.


However, the applicability of licensing requirements to all service businesses does not appear to be enforced, except for businesses wishing to tender for government procurement contracts, for which a valid license is required. One result of the introduction of the miscellaneous category is that many businesses are precluded from tendering for government business, thus reducing competition in government procurement, to the disadvantage of both government and the business sector.





Box 4: Trade licensing and "home businesses"


A service provider such as an artisan (e.g. plumber, carpenter, tiler, electrician) did not need a license under the old Trade & Liquor Act. However, the new Trade Act seemingly requires them to get a license - under the new "Miscellaneous" category. 


Increasingly, such artisans work from home - all they need is a van and a cellphone in order to conduct their business.


Can such an artisan obtain a license under the Trade Act? The answer is no, because getting a license requires dedicated premises in an area zoned for commercial activity.


Information technology (internet/cellphones) makes working from home realistic and attractive for many entrepreneurs - and is a global trend. However, such a business cannot obtain a license, and hence cannot operate legally in Botswana. This is despite the fact that planning regulations allow businesses to operate from residential premises as long as it does not take up more than 10 percent of the area.
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